MARTI N HACKWIRTH

| BLA 94-890 Deci ded Novenber 18, 1997

Appeal froma decision of the Area Manager, Pocatel | o Resource Area,
| daho, Bureau of Land Managenent, requiring paynent of processing fee for
right-of-way application | D -304809.

Set asi de and renanded.

1.

Act of July 26, 1866--Federal Land Policy and
Managenent Act of 1976: R ghts- of - Viy-- R ght s- of - Vay:
Appl i cations--H ghts-of -Wy: Federal Land Policy and
Managenent Act of 1976

Prior to the repeal of the right-of-way provisions of
the Act of July 26, 1866, 14 Sat. 253, as anended, 43
USC 8661 (1970), by section 706(a) of FLPVA 90
Sat. 2793, one who appropriated water pursuant to the
1866 Act could acquire a right-of-way for reservoirs,
dans, pipelines, ditches, and canal s crossing public
land nerely by constructing such inprovenents, no
application to the Federal Governnent bei ng necessary.

Act of July 26, 1866--Federal Land Policy and
Managenent Act of 1976: R ghts- of - Viy- - R ght s- of - Vay:
Federal Land Policy and Managenent Act of 1976

Repeal of the right-of-way provisions of the Act of
July 26, 1866, 14 Sat. 253, as anended, 43 US C 8§
661 (1970), by section 706(a) of FLPMA 90 Sat. 2793,
did not affect rights-of-way previously acquired under
the 1866 Act. A decision adjudicating a right-of-way
application under Title V of FLPVA and assessi ng

rei nbur sabl e costs and fees w thout consideration of
the inpact of a valid existing right-of-way wll be set
asi de and renanded.
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| BLA 94- 890
APPEARANCES  Martin Hackworth, pro se.
(PN QN BY ADM N STRATI VE JUDE GRANT

Martin Hackworth has appeal ed froma Deci sion of the Area Manager,
Pocatel | 0 Resource Area, |daho, Bureau of Land Managenent (BLN,
adj udi cating Appel lant's application for a water pipeline right-of-way
(1D -30489). The Decision held that BLMhad determned the processi ng
level of the application to be Gategory II, requiring paynent of a fee of
$300 for processing the application.

Thi s proceedi ng commenced when, in response to an inquiry from
Appel | ant concerning repair of the donestic water pipeline leading to his
property, BLMinforned him"that the previous ower did not have
authorization for a culinary water pipeline across public lands.” (Letter
fromBLMto Appel lant dated Apr. 28, 1994.) Appellant was advised to file
aright-of-way application to obtain authorization for the existing
pi peline, after which he would be allowed to repair and maintain it as
necessary.

Oh May 20, 1994, Appellant filed his application pursuant to section
501 of the Federal Land Policy and Managenent Act of 1976 (FLPWN). 43
USC 8§ 1761 (1994). The requested 1.21-acre right-of-way conprised an
area 20 feet wde and 2,640 feet |ong al ong the route of the existing water
pipeline located in the SENW SWE N¥E sec. 32, T. 6 S, R 35 E, Boise
Meridian. On his application, Appellant explained that he needed to
nai ntain and repair the pipeline yearly in order toirrigate his property.
It has been noted by BLMthat the pipeline supplied drinking water to his
hone. (BLMDecision Record at 1.)

h August 18, 1994, the Pocatel | 0 Resource Area Manager issued the
Deci sion on appeal here determining that Appellant's application for a
water pipeline right-of-way was wthin cost recovery Gategory Il and
requi ring paynent of a $300 processing fee for his right-of-way
application. The BLMDecision al so stated that the right-of-way woul d
requi re paynent of annual rental and a one-tine nonitoring fee of $75.
Further, BLMnoted that prior to issuance of an approved ri ght-of -way
grant, Appellant would be sent a copy of the grant for revi ew and
si gnat ur e.

This appeal followed. In support of this appeal, Appellant stated:
The water right that | own and the works in question date back to
1924, preceding BLMacquisition of this land by a fair anmount of

tine. | can see no reason why | should be charged a fee for
i nspection of works that preceded BLMacquisition of the
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land. [V/] | believe that this fee has been | evied by m stake.
2/

The BLM Decision referred to three different costs: the processing fee,
whi ch was due within 30 days of the Decision; the nonitoring fee, which
woul d be due upon Appel lant's signature on the right-of-way grant; and the
annual rental. In the absence of a clear indication of which fee

Appel lant's objectionis directed to, we wll treat this as a challenge to
all of the fees. The essential issue raised by this appeal is whether a
right-of-way is required in viewof Appellant's rights pursuant to his
previously constructed water Iine and his water right.

[1] There is precedent for the recognition of a right-of-way for
exi sting i nprovenents conveyi ng water across unreserved public | ands.
Qongress provi ded by statute that

[wW henever, by priority of possession, rights to the use of water
for mning, agricultural, rmanufacturing, or other purposes, have
vested and accrued, and the sane are recogni zed and acknow edged
by the | ocal custons, |aws, and decisions of courts, the
possessors and owners of such vested rights shall be naintai ned
and protected in the sane; and the right of way for the
construction of ditches and canals for the purposes herein

speci fied I s acknow edged and confirned * * *.

Act of July 26, 1866, ch. 262, 8 9, 14 Sat. 251, 253 (fornerly codified at
43 US C § 661 (1970)) (enphasis supplied). 3/ As we noted in Bunbl e Bee
Seafoods, Inc., 65 IBLA 391, 398 (1982), the reference to "ditches and

1/ Appellant asserts that his pipeline predates BLMacqui sition of the
[and. However, the photocopy of the naster title plat in the case file
does not indicate that the public lands in sec. 32 outside the boundary of
Mneral Survey 2661 (not involved in the right-of-way) have been patent ed.
Therefore, it appears that this | and has been continuously in Federal
owner shi p.

2/  Appellant al so requested a stay of BLMs Decision. See 43 CF. R §
2804.1(b). By Qder dated Jan. 9, 1995, the Board denied Appel lant's
request for a stay after concluding that irreparabl e harmwas unlikely in
view of the potential for refund of the disputed processing fee in the
event Appel lant prevails on appeal. See 43 CF.R § 2808.6(a). The Board
determined that denial of a stay was in the public interest in light of
both Appel lant's apparent need for pronpt access to the public lands in
order to repair the pipeline and BLMs responsibility to ensure the absence
of any unnecessary and undue degradation of the public lands in the
exercise of valid existing rights.

3/ This Act was subsequent|y anended effective Qct. 21, 1976, to del ete
the underscored | anguage. FLPMA 8§ 706(a), 90 Sat. 2793.
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canal s" in the Act of July 26, 1866, has been interpreted broadly so that a
right-of-way could be acquired for reservoirs, dans, flunes, pipes, and
tunnel s pursuant to the Act. Peck v. Howard, 167 P.2d 753, 761 (Cal. App.
1946), citing UWah Light & Traction G. v. Lhited Sates, 230 F. 343, 345
(8th dr. 1915).

The Board has previously anal yzed the status of a right-of-way
recogni zed under the 1866 Act subsequent to repeal of that Act by FLPVA
VW found that a person who has established an appropriation of water on
public land and the right to use the water is entitled to a right-of -way
over lands to divert the water by one of the nethods contenpl ated by
statute respecting protection of vested water rights. RW Gferle, 77
| BLA 80, 84-85 (1983), citing Hunter v. Lhited Sates, 388 F.2d 148 (Sth
dr. 1967). MNoting the case of John H Hyrup, 15 IBLA 412 (1974), reVv' d,
Hrup v. Keppe, 406 F. Supp. 214 (D Glo. 1976), aff'd. Nos. 76-1452 and
76-1767 (10th dr. Nov. 7, 1977), we stated that

the 1866 Act's right-of-way provision is sel f-executing and
requires no Departnental approval , provided, of course, that the
right to the use of the water has vested. * * * Therefore, prior
to FLPMVA one avail ed hinsel f of section 661 by nerely
constructing a ditch or canal, no application to any official of
the Lhited S ates beforehand bei ng necessary for a right-of- way
over public land. Qausenv. Salt Rver Valley Wdter Wsers'
Assn., 59 Ariz. 71, 123 P.2d 172 (1942). See Bear Lake
Irrigation . v. Garland, 164 US 1 (1896). Section 509(a) of
FLPMA 43 US C 8 1769(a) (1976), provides in pertinent part:
"Nothing in this subchapter shall have the effect of termnating
any right-of-way or right-of-use heretofore i ssued, granted, or
permtted.” dearly, since no consent or permission is required
under section 661 to initiate a right-of-way, one who has
conplied wth section 661 on or before Gctober 21, 1976, the
effective date of FLPMA has a valid "right-of-way heretofore
permtted" wthin the neaning of section 1769(a). Bunbl e Bee
Seaf oods, Inc., 65 I BLA 391, 398 (1982).

RW dferle, 77 IBLAat 85 (footnote omtted). Thus, Appellant has
asserted facts which appear to give rise to a valid pre-FLPMA ri ght - of - way
for the water pipeline.

[2] To the extent that BLMadj udi cates Appel lant’s right - of - way
application filed under FLPVA the | egal effect of an existing right-of-way
nust be considered under the rel evant regul ations. A pre-FLPMA right - of -
way is governed by the regulations at 43 CF. R Part 2800 "unl ess
admni stration under this part di mnishes or reduces any rights conferred
by the grant or the statute under which it was issued, in which event the
provisions of the grant or the then existing statute shall apply." 43
CFR 8 2801.4. The regul ations generally require FLPMVA ri ght - of - way
applicants to reinburse costs associ ated wth processing the application
dependi ng on
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the category of the right-of-way (i.e., Gategory | through V). 43 CF R §
2808.3-1. S mlarly, a holder of a right-of-way grant for which such a fee
was assessed under 43 CF.R § 2808.3 is also generally liable for

rei nbursing nonitoring costs. See 43 CF.R § 2808.4. The regul ati ons,
however, also allow reduction or waiver of reinbursable costs by the BLM
Sate Orector. 43 CFR 8§ 2808.5(a). Specifically, waiver or reduction
of reinbursable costs is authorized where the hol der of a valid existing
right-of-way is required to secure a newright-of-way grant in order to
relocate facilities. 43 CF. R 8§ 2808.5(b)(8), (9). Wth respect to
rental charges for the right-of-way whi ch BLM advi sed woul d be charged, the
regul ati ons provide that no rental shall be required where the right-of -way
was issued pursuant to a statute which did not require paynent of rental.
43 CF.R §2803.1-2(b)(1)(ii); see RW Gferle, supra. Ve find that it
is an error for BLMto adjudicate Appellant's right-of-way application

w t hout consideration of the asserted pre-FLPMA right-of -way and the | egal
effect of rights acquired thereby. RW Gferle, supra; see Dean R

Karl berg, 98 I BLA 237 (1987).

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF.R 8§ 4.1, the BLM Deci si on
is set aside, and the case is remanded for further adjudication.

C Randall Gant, Jr.
Admini strative Judge

| concur:

RW Milen
Admini strative Judge
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